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10  November 2017 
 
 
Dear Convener 
 
 
Governance - lessons to be learned by Public Bodies 
 
1. Thank you for your letters of 29 September and 6 October 2017 on the above subject. 
In agreement with the Parliamentary Clerks, I am providing a single response to the issues 
raised in both letters. I also address the issues you raised with the First Minister at the 
Conveners’ Group on 25 October. 
 
2. I welcome the interest the Committee is taking in cross cutting governance themes in 
Public Bodies and across the public sector. Developing governance capacity and capability 
in Scotland’s public sector is essential in order to deliver a public service that is high quality, 
continually improving, efficient, value for money and responsive to local people’s needs.  
 
3. I recognise, as the Committee notes, the proportion of organisations subject to critical 
audit reports is relatively small. However, on the rare occasion when this does happen there 
can be significant concerns and opportunities for wider learning. I also note the frustration of 
the Committee when it highlights situations where individuals have left organisations with a 
severance package and those individuals are apparently not held to account.   I fully agree 
with the Committee’s view that failure in public bodies should not be rewarded.   
 
4. The Committee notes the Audit Scotland report from 2010 on the role of Boards. This 
report set out a useful analysis of what are complex issues. The report’s conclusions and 
recommendations have been of considerable value as we continue to pursue the public 
service reform agenda and further develop the relationship between the Government and 
public bodies. Indeed, since 2010 a good deal of progress has been made in improving the 
capacity and governance capability of public body Boards, which I will set out in this letter. 
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Improving Board performance 
 
5. I agree that a well-functioning Board is essential for public organisations to deliver the 
best possible public service outcomes while delivering value for money. The Scottish 
Government is committed to supporting Board members and Chairs to deliver these 
outcomes. This is being delivered through the following actions:   

 Through the provision of detailed guidance1 

 Through a series of networking and induction events organised by the Scottish 
Government, in addition to local induction conducted by the relevant public body 

 Through a broad and rigorous public appointments process and succession planning 

 Through strengthening the Scottish Government sponsorship function for NDPBs. 
 
Corporate guidance 
 
6. The principal guidance produced by the Scottish Government is “On Board – a guide 
for public body Board members”2 which provides the basic information a Board member 
needs to understand their role as the member of a Board of a public body in Scotland. On 
Board outlines the roles and responsibilities of the Board, its committees, individual Board 
members and key internal and external stakeholders, such as the Chief Executive, Scottish 
Ministers and the Scottish Government sponsor directorate.  It explains the importance of 
managing these relationships effectively, including a clear understanding of the strategic 
governance and decision making responsibilities of the Board and the operational and 
statutory accountability responsibilities of the Chief Executive, including as the body’s 
Accountable Officer.  The issues that the Committee raise relating to governance, 
transparency, performance, challenge and leadership at Board level are all issues covered in 
this guidance. In particular, through On Board, Board members are provided with a clear 
understanding of corporate responsibility and the need to provide effective challenge to 
Board Chairs and Chief Executives. This is underpinned by the relevant public body’s code 
of conduct.   
 
7. In addition to this, the Scottish Government has published detailed guidance on the 
appraisal of Non Departmental Public Body (NDPB) Board members and Chairs3 which sets 
out clearly the process that should be followed in measuring performance. The Scottish 
Government has also published a “Guide to Public Bodies in Scotland”4 which provides an 
overview of the classification, characteristics and accountability of public bodies.  
 
8. Regarding the point the Committee makes about the introduction of new legislation 
taking greater consideration of governance arrangements I draw reference to the current 
guidance “Drafting Matters”5 produced by the Parliamentary Counsel Office of the Scottish 
Government.  Part 2, Section 3 describes the establishment of public bodies.  Equally, the 
Scottish Government has developed internal guidance on the establishment of new public 
bodies which covers these issues.    
 

                                            
1 http://www.gov.scot/Topics/Government/public-bodies/pubs 
2 http://www.gov.scot/Publications/2017/03/9182 
3 http://www.gov.scot/Publications/2017/02/6844 
4 http://www.gov.scot/Topics/Government/public-bodies/pubs/Guide%20to%20public%20bodies 
5 http://www.gov.scot/Resource/0050/00503920.pdf 
 

http://www.gov.scot/Topics/Government/public-bodies/pubs
http://www.gov.scot/Publications/2017/03/9182
http://www.gov.scot/Publications/2017/02/6844
http://www.gov.scot/Topics/Government/public-bodies/pubs/Guide%20to%20public%20bodies
http://www.gov.scot/Resource/0050/00503920.pdf
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Networking and induction events 
 
9. As well as corporate guidance, the Scottish Government has since 2016, developed a 
series of networking and induction events working with Chairs and Non Executives and Audit 
Scotland to support Board members and Chairs. Perhaps the most significant of these is the 
series of corporate induction events for new Board members to support them into their roles: 
encouraging them to feel part of Scotland’s public service leadership cohort, reinforcing their 
role in delivering Ministerial priorities and encouraging peer support, cross sectoral learning 
and networking.  At this event, new Board members hear from a Minister, senior civil 
servant, Audit Scotland and the Commissioner for Ethical Standards in Public Life in 
Scotland  
 
10. Since August 2016, 106 new Board member appointees have attended these 
workshops. I have been privileged to attend these workshops and offer my insights into the 
role of the Board member in delivering outcomes for the people of Scotland. In parallel to this 
work, the Scottish Government also organises peer-learning and networking events for 
Chairs to help them create a Boardroom culture that harnesses the benefits of Board 
diversity and gets the best from the new members. In addition to this, the Scottish 
Government also organise the following events: 

 Board Chair mentoring programme which aims to develop Board Chairs of the 
future through mentoring Board members who have been identified by Chairs as 
having potential to become Board Chairs. 

 Accountable Officer workshops – for new and existing Accountable Officers. 

 Audit Committee Chair workshops. 
 
11. I note the Committee’s suggestion of the involvement of an independent senior 
director on public body Boards. Having carefully considered this point and weighing it up 
against the comprehensive procedures already in place, I am minded not to establish this 
process. This role was established in the private sector to enable shareholders or Board 
members to raise concerns they feel had not been resolved through normal channels. In the 
public sector equivalent, clear, well-understood routes already exist; any such concerns 
could be raised with the relevant Minister, sponsoring Scottish Government Director, an MSP 
or your own Committee. Existing systems regarding Board members’ adherence to their 
individual Board’s code of conduct and the Model Code of Conduct for Members of Devolved 
Public Bodies6 are already in place, which are underpinned by the Commissioner for Ethical 
Standards in Public Life in Scotland and the Standards Commission. The Commissioner for 
Ethical Standards and the Convenor and four members of the Standards Commission are all 
appointed by Parliament. The Commissioner will consider complaints about members of 
devolved public bodies who are alleged to have contravened the Code. On finding a 
contravention, the Commissioner reports to the Standards Commission for adjudication.  
 
Broad and rigorous public appointments process and succession planning 
 
12. I agree that it is essential that the public appointments process attracts the best 
possible candidates and people are not dissuaded from applying because of the time 
required to apply. Public appointment vacancies are advertised openly on a website and 
through social media and other means as appropriate. The adverts and information packs for 
regulated ministerial appointments describe the specification of the role, the role 
requirements, what these mean and how they will be tested.  

                                            
6 http://www.gov.scot/Resource/0044/00442087.pdf  

http://www.gov.scot/Resource/0044/00442087.pdf


4 
 

 Methods of application and assessment are chosen by the selection panels to ensure the 
necessary evidence is gathered.  The website includes information on how to apply, and 
includes a guide on competency-based applications.     
 
13. The Ministerial public appointments process abides by the Commissioner for Ethical 
Standards in Public Life in Scotland’s Code of Practice for Ministerial Appointments to Public 
Bodies in Scotland and it is crucial that an open, rigorous, fair, and merit-based process is 
followed while being as streamlined as possible .7 The Commissioner sets an indicative 
target of up to 16 weeks and no more than 20 weeks for the time taken for appointment 
rounds.  In 2016, the average time taken was 19.8 weeks.8  
 
14. It is important that people from a variety of sectors and with diverse backgrounds are 
on the Boards of Scotland’s public bodies. The Scottish Government specifically wishes to 
increase the diversity of applicants and successful candidates according to the protected 
characteristics, to achieve Boards that are more representative of the population of Scotland 
and to encourage diversity of thought on public body Boards. This is being addressed 
through a programme of work and all selection panels consider it when developing the 
person specification, methods of application and assessment, and attraction and outreach 
strategies. As reported in the Commissioner for Ethical Standards in Public Life in Scotland’s 
Annual Report and Accounts for 2016/17, 45% of Board members are now women, a rise of 
3% since the end of 2015. That Report shows that there have been small percentage rises in 
black and minority ethnic Board members and in Board members who are lesbian, gay or 
bisexual. There have been percentage declines in disabled Board members and Board 
members who are 49 and under. In our Equality Outcomes and Mainstreaming Report 2017 
we noted that we will be prioritising work to improve the representation of disabled people on 
our Boards and to increase the number of applications from younger people.9  
 
15. People are required to confirm they can meet the time commitment of the 
appointment for which they are applying as part of the fit and proper person test at the 
application stage. This is tested again at interview stage. If an appointee subsequently 
performs poorly or does not attend meetings the appointment can be ended and it is the 
Board’s responsibility to advise the appointing Minister. 
 
16. We have also taken a new approach to succession planning, to deliver highly 
effective, diverse Boards, better able to understand their stakeholders and to benefit from 
fresh perspectives, new ideas, vigorous challenges and broad experience. This diversity of 
thought and contribution should result in better corporate governance and decision-making, 
and, in turn, support continuous improvement of our public services in Scotland. The 
important thing is that consideration is given to planning ahead, and to the future needs of 
each body and its Board.  The Equality Act 2010 (Specific Duties) (Scotland) Amendment 
Regulations 2016 require listed public authorities with appointed Board members to use 
information about their Board’s diversity to better perform the Public Sector Equality Duty.   
We have published guidance on succession planning for public body Boards10 to help public 
bodies to develop effective succession plans for their Boards, as well as a toolkit of 
resources to assist them in developing succession plans. 
 

                                            
7 http://www.ethicalstandards.org.uk/site/uploads/publications/ff122aed73959b8d51ff9b6375ba84f5.pdf 
 
8 http://www.ethicalstandards.org.uk/site/uploads/publications/4f0e856a8e3cb1f57a0ac437c82c904a.pdf  
9 http://www.gov.scot/Resource/0051/00517333.pdf  
10 http://www.gov.scot/Topics/Government/public-bodies/BoardChairs 

http://www.ethicalstandards.org.uk/site/uploads/publications/ff122aed73959b8d51ff9b6375ba84f5.pdf
http://www.ethicalstandards.org.uk/site/uploads/publications/4f0e856a8e3cb1f57a0ac437c82c904a.pdf
http://www.gov.scot/Resource/0051/00517333.pdf
http://www.gov.scot/Topics/Government/public-bodies/BoardChairs
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Strengthening the Scottish Government sponsorship function for NDPBs 
 
17. The Committee makes an important point regarding how sponsorship teams and the 
Public Bodies Unit work to bring about improvements in governance and performance. 
Sponsorship teams play a critical role in ensuring that Scottish Ministers’ priorities are 
delivered. Sponsorship should always be considered a strategic activity with arrangements 
appropriately reflecting the strengths and risks associated with each specific body and the 
roles and responsibilities of Accountable Officers and Boards. 
 
18. In 2015, Linda McKay, Scottish Government Non-Executive Director led an internal 
review of sponsorship across the Scottish Government. The exercise made proposals for 
ways in which there could be a transition from process-driven, task-based interactions 
between Scottish Government and public bodies, to focus on further developing high-impact, 
strategic relationships that maximise the impact of public resources in delivering outcomes 
for the people of Scotland. The review identified that there was some excellent sponsorship 
practice based on strong, strategic relationships characterised by openness, trust, respect, 
mutual support and constructive challenge. However, there were also examples of less 
positive, more process-driven sponsorship – in part driven by corporate controls and 
guidance. 
 
19. Since the review, Public Bodies Unit – working with Public Appointments Team, 
sponsors and public bodies - has been promoting the overall approach agreed by Ministers: 

 strong, strategic relationships between sponsors and public bodies 

 an appropriate place for the Scottish Government in the accountability chain – 
Ministers holding Chairs to account for the actions of Boards; Boards holding 
Executives to account for performance; 

 a greater focus on strengthening the Boards and Accountable Officers of public 
bodies through induction and on-going support; 

 proportionate arrangements for safeguarding and incentivising performance – with, for 
example, the detail required in pay remit proposals based on an agreed risk 
assessment; 

 ‘family groupings’ across portfolios through which bodies’ strategic plans are jointly 
developed and risks are identified and managed; and 

 an empowering approach, which incentivises performance and leads to a  more 
effective use of resources within the Scottish Government and public bodies. 

 
20. The internal Scottish Government NDPB Sponsorship Guidance has been updated to 
reflect the aspects of this approach. In addition, the Public Bodies Unit has streamlined 
communications to sponsorship teams through ad-hoc information updates, quarterly update 
bulletins as well as standing update papers which are sent to the NDPB Chief Executive and 
Scottish Delivery Body forums which cover items of interest including governance and 
performance for these groups. The Public Bodies Unit has also worked with Justice and 
Safer Communities Directorates to set up a network for sponsors in those areas. This 
provides an opportunity for sponsors to be updated on corporate issues of interest (e.g. 
Board development, succession planning) and provides a space for sponsors to support, 
network with and learn from, each other. 
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Remuneration, severance and confidentiality clauses 
 
Remuneration of Board members 
 
21. Regarding remuneration, not all Non-Executives and Chairs of public bodies and 
public appointments are remunerated. With pay not necessarily the main driver, individuals 
can benefit personally from Board membership in a number of non-financial ways, for 
example: in the enhancement or application of professional expertise; general networking 
and personal development; or the opportunity to contribute to policy-making in an area of 
personal interest. Where we consider a daily fee is necessary, in order to ensure consistency 
and comparability across public bodies and flexibility of business needs of the body in 
question, the Pay Policy provides a Daily Fee Framework (see paragraph 5.14 onwards in 
the Technical Guide to the Pay Policy for Senior Appointments11 within which there are a 
number of bands (reflecting the size (budget / staff numbers) and profile of the role or the 
body) into which we expect the daily fee to sit.  
 
22. To ensure further consistency, further accountability is ensured through the Scottish 
Government’s Remuneration Group which has a role in overseeing and approving proposals 
for new bodies or reviews of daily fees. We intend to review the Framework and 
remuneration of Non-Executives and Chairs in 2018 to understand the factors influencing the 
different levels of remuneration and the potential impacts of these on Board diversity and 
with a view to bringing in greater consistency across daily fee rates. It may be worth noting 
that in the most recent Applicant Survey report 12published by the Commissioner for Ethical 
Standards in Public Life in Scotland, the terms and conditions of the role (remuneration or 
time commitment for example) were ranked as the least important factor by applicants (ref 
pp12-14). 
 
Scottish Public Finance Manual (SPFM)13 and Severance Arrangements 
 
23. For situations where employees are compensated through severance payments 
(including settlement agreements, voluntary early severance or retirement), public bodies 
accountable to Scottish Ministers must comply with requirements in the SPFM to ensure that 
issues of legal and regulatory compliance, propriety and value for money are fully taken into 
account, alongside employee relations issues by: 

 Submitting a business case which needs to be approved by the Scottish Government 
for proposals to offer new or changes to a severance scheme, individual exits and/or 
settlement agreements. 

 In arriving at a decision on approval (including on the benefit structure and the terms 
of compensation schemes), the Scottish Government will consider comparability i.e. 
are they broadly similar to Scottish Government equivalent schemes (which apply 
Civil Service Compensation Scheme rules currently in force for civil servants), along 
with an assessment of the regularity, propriety and value for money offered by the 
proposals. 

 Ensuring public bodies comply with specific requirement to disclose remuneration 
relating to exit costs in annual accounts. 

 

                                            
11 http://www.gov.scot/Topics/Government/public-sector-pay/senior-appointment-pay 
12 http://www.ethicalstandards.org.uk/site/uploads/publications/c20622415c421228d683343199dd8102.pdf 
13 http://www.gov.scot/Topics/Government/Finance/spfm/Intro 
 

http://www.gov.scot/Topics/Government/public-sector-pay/senior-appointment-pay
http://www.ethicalstandards.org.uk/site/uploads/publications/c20622415c421228d683343199dd8102.pdf
http://www.gov.scot/Topics/Government/Finance/spfm/Intro
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24. For organisations not subject to the SPFM, such as local authorities, the Scottish 
Government expects them to meet their duties to deliver best value while ensuring fairness 
to their staff and accountability to their local electorate. 
 
25. The Severance Policy for Scotland consultation did not set out to respond to the 
Committee’s specific concerns about rewarding failure. It does, as the Committee notes, 
offer an opportunity to improve governance through the SPFM (reinforced through On Board 
guidance) and therefore outcomes when exit payments are made. The concerns expressed 
in your letter, conveyed to the First Minister at the Conveners’ meeting on the 25 October, 
give further weight to this as an appropriate course of action. 
 
26. Furthermore, as the Committee notes, I have not yet made my decision on how any 
cap, claw-back or reducing terms of severance arrangements might apply across the wider 
devolved public sector in Scotland. I thank the Committee for continuing to raise issues in 
public bodies where exit payments are made, as this provides increased focus on the 
opportunities to claw-back exit payments, especially where failures are apparent, as part of 
Scottish Ministers’ decisions on the right Severance Policy for Scotland. 
 
27. I understand the Committee has seen the Scottish Government’s 2016-17 annual 
report on the use of settlement agreements - a subset of severance arrangements. This 
report provides further clarity on the settlement agreement process, the responsibilities of 
Accountable Officers and the robustness of the business case in ensuring these deliver 
value for money and are in the best interest of the public purse. Settlement agreements are 
recognised in law and are an accepted part of employment practice in the settlement of 
significant disputes. Inclusion of a confidentiality clause does not – under any circumstances 
– prevent an employee from making a protected disclosure under whistleblowing legislation. 
 
Openness and transparency 
 
28. I agree with the Committee that public bodies should hold Board meetings or part of 
meetings in public unless there is good reason not to. This is reflected in the On Board 
Guidance. On the wider issue of transparency, sections 31 and 32 of the Public Services 
Reform (Scotland) Act 2010 places duties on listed public bodies to publish information 
relating to expenditure and certain other matters as soon as is reasonably practicable after 
the end of each financial year. These duties are intended to promote greater openness and 
transparency. 
 
Learning the lessons from audits 
 
29. I support the Committee’s ambition for public bodies across Scotland to learn the 
lessons from the Auditor General’s audits more effectively.  We work to improve governance 
and organisational performance across the public sector through the measures I have 
highlighted above in strengthening the sponsorship relationships and enhancing capacity 
and capability, as well as providing Public Body Information notices to highlight key issues 
for awareness and action. 
 
30. To respond to the specific points regarding the Scottish Government response in 
relation to Auditor General publications, my officials have started an engagement with Audit 
Scotland to review the current working protocol. The protocol, published within the Scottish 
Public Finance Manual, sets out procedures for the reporting of audit work by Audit Scotland. 
The review will look to include more information on how we respond to the reports of wider 
relevance to public bodies.   
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I will ensure that the review also takes into consideration how the Scottish Government 
provides an effective update to the Committee, where appropriate, on the actions we have 
taken to support individual bodies subject to section 22 reports.    
 
Conclusion 
 
31. Developing governance capacity in Scotland’s public sector through improving 
performance is essential in order to deliver a public service that is high quality, continually 
improving, efficient and responsive to local people’s needs. As I have highlighted, a lot of 
work continues to support this objective and I am confident that we have in place strong 
arrangements to ensure this will continue.  
 
 
 

 
 
 
  
 
 
DEREK MACKAY 

 
 




